UNITED STATES DISTRICT COURT
DISTRICT OF COLORADO

Civil Action No. 95-Z-777

ELLER INDUSTRIES, INC.

Plaintiff,

V.

INDIAN MOTORCYCLE MANUFACTURING INC, a New Mexico corporation,
Defendant,

V.

United States of America,

Intervenor.

BRIEF IN SUPPORT OF DETERMINING THE VALUE OF FINANCE
COMMITTEE COMPENSATION FOR LEONARD S. LABRIOLA’S RESPONSE TO
STERLING CONSULTING CORPORATION’S NOTICE OF DISAPPROVAL OF
CLAIM OF LEONARD S. LABRIOLA FOR FINANCE COMMITTEE
COMPENSATION AND MOTION TO DISALLOW CLAIM

I, Leonard S. Labriola, filing Pro Se, hereby provide for the Court’s reliance, analysis of
the value underlying my contract with this Court for compensation for services | provided while

serving on its receiver’s finance committee.

According to this Court’s receiver, personified by Richard Block, the value of the
administrative contract | hold with this court for service rendered while on the receiver’s
Finance Committee is $1.5 million. The true value of this contract however, is better reflected

by a value of $2.7 million. As grounds therefore, | submit the following:



1. I recognize that Richard Block selected IMCOA as the purchaser of the assets of

the Combined Estates. He verified that this Purchaser delivered equity “worth substantially

more” to his beneficiaries and to holders of administrative contracts then would have Eller. The
sale has been approved and closed. This brief is to provide the court with a basis for my
assessment of my contract’s value. This is not an effort to affect the status of the IMCOA sale.

Lest Mr. Block claim otherwise, see attached article from the August 1999 Motorcyclist.

2. On November 13, 1998, Richard Block verified in his Receiver’s Special Report

on the Termination of Eller Industries, Inc., on Page 7, { 2 that 8.5 million shares of stock in

Eller Industries, Inc. were worth $18.9 million.

3. Richard Block’s verification that 8.5 million Eller shares were worth $18.9

million would mathematically mean that 9 million Eller shares were worth $20 million.

4. In footnote 2 on page 8 of Sterling Consulting Corporation’s Notice of
Disapproval of Claim of Leonard S. Labriola For Finance Committee Compensation And
Motion To Disallow Claim, the formula for my “3%?” compensation is given as “7.5% of the

equity that the receiver has to distribute”.

5. Since Eller was tendering 9 million shares to the estate, and since according to

Richard Block’s verified calculations these shares were worth $20 million, then my contract for

3% was worth 7.5% of $20 million, or $1.5 million.

6. This analysis is not limited to my particular claim. Any beneficiary with equity
as a part of his or her claim is subject to this same analysis. Just use $500,000 per percentage
point. Five of the six “intervenors”, for example, whose claims Mr. Block now says are each
worth $105,000, had claims that, according to Richard Block under the Eller contract, were each

worth $750,000.



7. Mr. Block, however, performs his analysis on Eller’s value prior to the news
release that Mr. Robert Lutz had become involved with Eller. This event had a significant
impact on the market’s valuation of the company. According to a major article in the September

30, 1998 Wall Street Journal (6 days prior to Eller’s termination):

“Call it the corporate jumpstart. Robert A. Lutz, the man who played a critical role in
pulling Chrysler Corp. out of its financial crises early this decade, is taking on another stalled
vehicle maker. [Eller Industries, Inc. as Indian]”

8. This brought the public’s attention to Eller, increased investor confidence and
excitement, and brought the public sale price of Eller stock to $4.00 per share (see attached
StockMaster chart). This made the 9 million shares that this Court’s estate was to receive worth

$36 million. My 3% compensation, worth 7.5% of $36 million, was to have been $2.7 million.

0. This market value analysis applies to other beneficiaries as well. Just use
$900,000 per percentage point. Five of the six “intervenors” for example, whose claims Mr.
Block now says are each worth $105,000, had claims that were each worth, according to the
open public market, $1.35 million. Quite a difference, and perhaps the reason why they had

objected so strenuously.

10. Of course, after Eller’s termination, the price of its stock retreated significantly.
However, given the quality and quantity of subsequent events, had Eller’s contract not been
terminated the value of these 9 million shares would likely have increased further, and with

them, the value of my contract. (See attached summary of industry comments regarding Eller)

11. On page 8 of the Receiver’s Twenty-Sixth Report dated November 23, 1998, 10
days after having performed the above analysis on November 13, 1998, Richard Block further

verifies for this Court’s reliance, that:



“The simple fact is that four percent of the ultimate Purchaser, plus the percentage of
Common Stock available for Conversions [2.25 million shares] is worth substantially
more than a maximum of 29%6 [sic] of Eller [9 million shares] or 16% of Hortitech.”

CONCLUSION

12. On November 13, 1998 Richard Block verified that my contract was worth $1.5

million under the Eller contract. On November 23,1998 Richard Block verified that the

approved Purchaser delivered value “worth substantially more” then the Eller contract.
Therefore, Mr. Block must have received “substantially more” value for my contract then the
$1.5 million represented by his verified analysis of Eller. Therefore, the receiver should be

compelled to honor my contract with $2.7 million which is “substantially more”.

13. If the court allows Richard Block to value my contract at less then $2.7 million,

Mr. Block should explain exactly how much more than Eller’s verified $20 million he

considered “substantially more”, and deliver the greater value pro-rata. If Richard Block values
my contract at less then $1.5 million, he should be compelled to report how inferior to Eller this

contract is, and why he forced an inferior contract upon his estate over their objections.

Respectfully submitted this 6™ day of July 1999.

Leonafd S. Labriola

98 Second Avenue / POBox 774
Niwot, Colorado 80544



CERTIFICATE OF SERVICE

I hereby certify that on the 7 day of July 1999, a true and correct copy of the foregoing
document was deposited in the United States mail (or as otherwise indicated), postage prepaid,

addressed as follows:

District Court Senior Judge

The Honorable Zita Weinshienk
United States District Court
1929 Stout Street

Denver, Colorado 80294

Receiver

Richard A. Block, President
Sterling Consulting Corporation
91 East Dartmouth Avenue
Englewood, Colorado 80110

Attorneys for Sterling Consulting
Corporation, as Receiver for IMMI

John M. Tanner, Esq.
Fairfield and Woods, P.C.
1700 Lincoln, #2400
Denver, Colorado 80203

Attorney for Cow Creek Band of
Umpqua Tribe of Indians

David J. Stephenson, Esq.
Brauchli-Snyder, P.C.

1401 Walnut Street, Suite 400
Boulder, Colorado 80302-5332

Glen E. Keller, Esq.

Geoffrey H. Simon, Esqg.

Davis Graham & Stubbs LLP
370 — 17" St., #4700

Denver, Colorado 80202-5647

District Court Magistrate Judge
The Honorable O. Edward Schlatter
United States District Court

1929 Stout Street

Denver, Colorado 80294

Attorneys for Massachusetts
Bankruptcy Trustee

Todd Blakely, Esq.

Sheridan Ross & Mclntosh
1700 Lincoln Street, Suite 3500
Denver, Colorado 80203

Attorney for Receiver and Trustee
Edward A. Prince, Esq.

Cushman, Darby & Cushman

9th Floor, East Tower

1100 New York Avenue, N.W.
Washington, D.C. 20005

Attorney for Preferred Putative
Shareholders

Kenneth B. Siegel, Esq.

Sherman and Howard

DC Box 12

633 Seventeenth Street, Suite 3000
Denver, Colorado 80202-3601

James R. Cage, Esq.
Berryhill Cage & North
1433 Seventeenth St.
Denver, Colorado 80202



Attorneys for John Petito, Martha Dixon, Rook

Attorneys for Charles and Lois Mathre

Everil, Marcia Taylor, Richard Bascianni, and

and American Indian Motorcycle

John Nicholson

Allan L. Hale, Esq.

Monica A. Woods, Esqg.

Hale Hackstaff Tymkovich ErkenBrack
and Shih, L.L.P.

1675 Broadway, Suite 2000

Denver, Colorado 80202

Attorney for Scott Kajiya and

Jaime Ruis

Peter C. Freeman, Esq.

Freeman & Gelbart

1551 North Tustin Avenue, Suite 720
Santa Ana, California 92701

Attorney for Bikers Dream, Inc.
Emanuel C. Grillo, Esq.
Christy & Viener

620 Fifth Avenue

New York, NY 10020

Attorneys for Michael Mandelman
James H. Hahn, Esqg.

Law Office of James H. Hahn
1120 Lincoln Street, Suite 809
Denver, Colorado 80203-2137

Attorney for Edward A. Leal
Gary C. Moschetti, Esq.

Hatch & Moschetti, LLP

1775 Sherman Street, Suite 2820
Denver, Colorado 80203

Trustee

Stephan M. Rodolakis, Esq.
Mark S. Foss, Esq.

Peters, Massad & Rodolakis

255 Park Avenue, Suite 1100
Worcester, Massachusetts 01609
Attorney for United States of America
Noreene C. Stehlik, Esq.

Trial Attorney, Tax Division
U.S. Department of Justice

P.O. Box 683

Ben Franklin Station
Washington, DC 20044

Company, Inc.
Lee M. Kutner, Esqg.

Rubner & Kutner, P.C.
303 East 17th Avenue, Suite 500
Denver, Colorado 80203

Attorney for Michael Payne

Brad W. Schacht, Esq.

Otten, Johnson, Robinson, Neff
& Ragonetti, P.C.

950 17th Street, Suite 1600

Denver, Colorado 80202

David C. Roos, Esq.

Berliner, Zisser, Walter & Gallegos
1700 Lincoln, Suite 4700

Denver, Colorado 80203-4547

Attorneys for Former Chapter 11 Debtor
Robert S. Adler, Esq.

Seder and Chandler

339 Main Street, Suite 300

Worcester, Massachusetts 01608-1585

Attorney for Hilmi Sevimli
Christopher C. Noble, Esqg.
Bushnell on the Park

100 Wells Street

Hartford, Connecticut 06103

Attorneys for Michelle Marie Lean
Douglas M. Tisdale, Esqg.

Baker & Hostetler

303 East Seventeenth Avenue, Suite 1100
Denver, Colorado 80203-1264

Attorney for Benny Singer

Nancy D. Miller, Esq.

Law Offices of Nancy D. Miller, P.C.
1600 Broadway, Suite 2312

Denver, Colorado 80202




Attorneys for A.B. Goldberg Attorneys for A.B. Goldberq, First

P. Scott Lowery, Esq. Entertainment, Inc., Morton B. Lempel, and
1999 Broadway, #3800 Harvey Rosenberg
Denver, Colorado 80202 Edward T. Ramey, Esq.
Isaacson, Rosenbaum Woods and Levy
Marcella T. Clark, Esq. 633 — 17" St., #2200
303 E. 17" Ave., #700 Denver, Colorado 80202
Denver, Colorado 80203
Attorney for Charles and Loise Mathre Attorney for Benny Singer
And American Indian Motorcycle Co., John V. Del Gaudio, Jr., Esq.
Inc. and Mr. Glen Pierce John V. Del Gaudio, Jr. & Associates
Daniel N. Dawes, Esq. 221 N. LaSalle St., #638
Graham & James LLP Chicago, Illinois 60601

650 Town Center Dr., 6™ Floor
Costa Mesa, California 92626-1925

Indian Tabac Cigar Co., Inc. Attorney for AAA Sign Company

Rakcsh Patel Geoffrey S. Race, Esq.

314 — 6" Ave. Wells, Anderson & Race, LLC

Venice, California 90291 1700 Broadway, #1850
Denver, Colorado 80290-1801

Attorney for American Motorcycle Attorney for Hortitech, Inc.

Technology, Inc. Peter R. Nadel, Esq.

Janice M. Finch, Esq. Gorsuch Kirgis LLP

Finch & Associates, LLC Tower 1, Suite 1000

950 S. Cherry St., #1000 1515 Arapahoe St.

Denver, Colorado 80222 Denver, Colorado 80202

Attorney for Eller Industries
Bruce A. Menk, Esqg.

Hall & Evans, L.L.C.

1200 — 17" Street, #1700
Denver, CO 80202




